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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washington, D.C
on the 13th day of My, 1996

ROBERT E. KRAMEK, Commandant, United States Coast Guard,
V.
JAMES M CHAEL HARRI S, Appel | ant
Docket ME-162
OPI Nl ON AND CRDER

Appel | ant, by counsel, seeks review of a decision of the
Commandant (Appeal No. 2570, dated July 28, 1995) affirmng a
deci sion entered by Coast CGuard Adm nistrative Law Judge Peter A
Fitzpatrick on February 16, 1994, and an order issued by himon

May 19, 1994, follow ng an evidentiary hearing on January 12,
1994. (1) The |l aw judge sustained charges of Use of Dangerous

(1) Copies of the decision of the Conmandant and of the
deci sion and order of the |law judge were attached to this NTSB
or der.



Drugs, Addiction to the Use of Dangerous Drugs, and M sconduct and
ordered that appellant's Merchant Mariner's License (No. 578217)
be revoked. For the reasons discussed bel ow, appellant's appeal,
to which the Coast Guard filed a reply in opposition, wll be
deni ed. (2)

On an April 1, 1991 application for a renewal of his nerchant
mariner's license and in testinony in an unrel ated Coast Guard
proceedi ng given on January 27, 1993, appellant indicated that he
had never used or been addicted to narcotic drugs. The Coast CGuard
in this proceedi ng advanced evidence, in the formof a transcript
of appellant's sworn testinony on August 3, 1987, in a divorce case
in Maryland, that, inter alia, appellant for a period of al nost two
years, ending in April 1987, had a "two gram a day cocai ne habit"
and had obtained treatnent for drug and al cohol dependency.

The | aw judge and the Commandant concl uded that these judici al
adm ssions, nmade in open court in response to questions elicited by
appellant's own attorney, provided sufficient proof, under the
rel evant evidentiary standard for an adm nistrative hearing, to
establish both the charges of dangerous drug use and
addi ction and of m sconduct as well, in that, if the divorce

(2) W agree with the Coast Guard that the docunent attached as
Exhibit L to the appellant's brief, which purports to reflect a
substance abuse center's findings that appellant on several dates
in 1995 was drug and al cohol free, represents an inproper,
extrajudicial subm ssion. Wile that docunent has accordi ngly been
given no weight in our consideration of appellant's appeal, we
think it of doubtful relevance in this proceeding, involving as it
does allegations of falsifications and fraudul ent statenments about
drug use and addiction occurring years earlier.



proceedi ng testinony about appellant's drug history were truthful,
hi s post-1987 |icense application and hearing testinony could not
have been.(3) They so concl uded notw t hstanding the appellant's
testinmony in this proceeding that he had |ied about drug use in the
di vorce proceeding, but had told the truth on the |icense renewal
application and in the subsequent Coast Guard hearing. (4)

(3) The specifications sustained in support of the charge of
m sconduct all eged as foll ows:

FI RST SPECI FI CATION: I n that you, while acting under the
authority of your nerchant mariner's |icense, and whil e applying
for the renewal of said license, did, on or about April 1, 1991,
wrongfully and fraudulently certify on the |icense application
that you had never used or been addicted to the use of narcotics
in violation of 18 USC # 1001.

* * * * *

THI RD SPECI FI CATION: I n that you, while acting under the
authority of your nmerchant mariner's license, and while giving
sworn testinony during an adm nistrative proceedi ng agai nst said
captioned licenses, did, on January 27, 1993, wongfully lie
under oath by falsely claimng that you had never used drugs, in
violation of 18 USC # 1001.

Al though we read the "in violation of 18 USC # 1001" | anguage
in these specifications to reflect no nore than the Coast CGuard's
belief that the alleged conduct prefacing the referenced statute
was proscribed by it, it could be construed as notice that the
possible crimnality of appellant's alleged conduct under that |aw
woul d be at issue in the proceeding before the Coast CGuard. Since,
however, the Commandant's authority in a matter such as this one is
limted to actions against a mariner's |license or docunent, and

cannot directly affect his personal |iberty, it would be advisabl e,
we think, to avoid term nology in specifications that suggests that
determ nations involving crimnal accountability will be made.

(4) Appellant testified, in effect, that he had made up the
story about drug use in order to convince the divorce court that he
had spent a workman's conpensation award that he feared he m ght
have to share with his wife. This deception was necessary,

(continued. ..)



The appel | ant argues on appeal that his divorce court
testi mony concerni ng drugs nmust be deened insufficient to establish
t he Coast Guard's charges because those charges all ege crim nal
conduct that the Coast Guard should not be permtted to prove
solely by reliance on an uncorroborated adm ssion. W find no
merit in the argunent.(5)

Assum ng, for purposes of appellant's argunent, that a
prosecutor would .need nore than a confession to obtain a crimnal
conviction does not nmean that the Coast Guard needed evi dence
i ndependent of the divorce court testinony to prove its charges in
this proceeding, in which no crimnal liability could be
establi shed and no crimnal sanction could be inposed. (6) The
burden of proof is greater in a crimnal case than in a civil or
adm nistrative matter not because of the content or nature of the

(4)(....continued)

according to the appellant, because while the noney had actually
been given to his father, he did not want to be drawn into the
di vor ce.

W are not, on this appeal, directly asked to review the
validity of the Coast Cuard's rejection of appellant's explanation
for his divorce proceeding testinony. Rather, as nore fully
expl ai ned above, we are called upon only to determ ne whether the
testinmony given in the divorce court was sufficient to prove the
charges in this proceedi ng.

(5) We are also doubtful of the correctness of the appellant's
i nsi stence that the Coast Guard's two drug charges alleged crim nal
conduct. Drug addiction, for exanple, is not considered a crine,
and 18 USC # 1505 does not, as counsel for appellant asserts,
referring to a dism ssed specification (See Brief at 12), relate to
the use of illegal drugs.

(6) Because we find no nerit in appellant's position that
evi dence corroborative of the judicial adm ssions was required, we
have no need to determ ne whether the testinony of appellant's
wife, in the divorce proceeding, was adequate for that purpose.
She there testified to hearsay know edge that he was using drugs.



speci fic conduct charged, as appellant appears to believe, but
because of the nore serious consequences that the establishnment of
a crimnal charge generally poses; nanely, the potential for |oss
of personal freedomthrough inprisonnent. Since the appellant was
not exposed to the risk of such punishnment in this proceeding, his
possi bl e crimnal accountability in other fora for the conduct
alleged in the specifications underlying the m sconduct charge did
not, in our judgnent, obligate the Coast Guard to neet the
evidentiary standards that he argues would apply in a crimnal
trial.’

In view of the foregoing, we think it of no consequence that
appellant's judicial adm ssions m ght not be sufficient to support
crimnal convictions.(8) Appellant's sworn testinony in the
di vorce proceeding clearly contradicted sworn statenents he |ater
gave to the Coast CGuard concerning drug use and addiction. The
Coast @uard, having given the appellant a full opportunity to
explain the disparities, was entitled, we believe, to accept the

(7) The appellant asserts that the Coast CGuard |nvestigating
Oficer "certainly acted as if he was in a crimnal proceeding by
readi ng Respondent his Mranda rights during trial" (Brief at 12).
W do not know why the I.Q felt it necessary to mrandi ze the
appel l ant, who had essentially already admtted to |ying under oath
in the divorce proceeding. At the same tine, whether he nerely
wanted to i npress upon the appellant the inportance of answering
truthfully, or believed that the appellant ought to be alerted to
the prospect that his answers could | ead to subsequent crim nal
prosecution el sewhere, the I.QO's actions did not convert this
license proceeding into a crimnal nmatter.

(8) As we stated long ago in response to a simlar challenge
to the use of a civil standard of proof: "Because a | ower order of
interest is at stake in civil cases, the concomtant requirenents
of proof are less stringent than in crimnal cases."” See Comandant
v. Torregano. 1 NTSB 2355, 2356 (1972).



di vorce proceeding testinony as probative, reliable, and
substantial proof in support of its charges, and to reject, as not
creditable, appellant's testinony in this proceeding as to when he
was | ying and when he was telling the truth.

ACCCORDI N&Y, IT IS ORDERED THAT:

1. The appellant's appeal is denied, and
2. The Commandant's decision affirmng the decision and order
of the |aw judge is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOG.I A, and
BLACK, Menbers of the Board, concurred in the above opinion and
order.



